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~l77445 April 13, 1973

Mr, Frederick J. Hasa
750 Las Gallinas Road
San Rafael, California 94903

Dear Ir. llaus5

We refer to your letter oE Nlovember t0, 197M , requeattn Pc)g
reacispion of osrSorvicaa u.lTnteer contrtocQ
11, GS.09.DJ?-((S)o0606, because of a misdeacripticn of property
in Sales Letter Ito, 9WLS(SF)-73-30 under which thon contract war
awarded.

The Sales Letter was issued by GSA on August 28, 1972, and
0contained the following description of property undor Item. 17.: . r,

WRBOICHES, open end, consisting of approx. the
following 3/8 x 9/16, 2196 ea.,

7/16 x 1/4, 2139 eat,
)UW4 Adjustable 2873 ea,

14/16 x 1", 20 8a,
1-1/16 xv 1-1/8, 35 cn,

13/16. x 7/8, 275 eat
11/16 x 3/4, 150 oa.
7/8 x 3/4, 100 eat uNUSED

S I(hen GSA oponed bids for the 8ale on Sopue.ber 20, 1972, it rnot:ed
that you wero the highest bidder for thin item at $911, and the
contracting officer therefore aws.rded you the contract for the
item on September 27, 1972. /fter the property had been paid for,
and delivery had been mdo, you requested a refund because theref
were no adjustable wrenches in the lot, an represented. Thereafter,
GSA denied your request and advised you of your right to submit Ithe
matter to this Office.

The record shows that the California State Agency for Surplus
Property reported the property in question to GSA for sales action,
and the Agency's description of the item Was carried forward by GSA.
into the Sales Letter. There is no indication that the GS/, sulea
office had any knowledge of the misdcscription. 71the Daputy Chiet
Surplus Property Officer, Dbpartment of e1ucation, State of
Californiu, by letter of December 18, 197/2, co GSA, confirmrd then
mitJatcription Dhornl on its reporting document for the item, in
pertinent pant as follows: I; .- -. *
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Upon investigation of facts leading to the preparation
of this lot I find that the 1adjustable,' wrenches wero
actually "combination" or "alligator" type wrenches and
the terz "adJustable" was used because the wrench is
applicable to a range of nut sizes,

The Sales Letter issued by GSA carried the following
pertinent provision preceding the description of the property:

This Office to offering for sate the following property,
"asais, wheretis" on a competitive bid basiL, This OF.
fering is subject to the General Sale Terms and Condi-
tions (Standard Pnrm 114C, Jantary 1970 Edition), and
Special Sealed )Uid Conditions (Standard Form 1140*1,
January 1970 Edition), which are incorporated herein by
referencea and such other special terms and conditions
as may be contained herein, A copy of Standard Form
114C and Standard Form 114C-1 are on file and will be
made available upon request.

On page 6 of the Sales Letter bidders were warned; "BInDERAtS ',

CAUTIONED TO INSPECT THE PROPERfl"Y," 

Condition IHo, 1 of the General Sale Terms and Conditions
(Standard Form (SP) 114-C, January 1970 dition) also Invites,
urges and cautions the bidder to insruct the property to be sold
prior to suibmitting a bid, Condition Ia. 2 further advises bid-
ders that the property is offered for sale "as is" and "where is"
and ctates that the description of the property is "based on the
best information available to the sales oiffice," without warranty
as to quantity, kind, character, quality weight, size or
tlescription .

In this regard, wie have been advised by representatives of GSA
and the Defense Supply Agency that the jharase "best information
available to the sales off ice." was placed in the January 1970
revision of SF 114C to Implemaent our holding in B-160014,
October 27, 1966. In that ccse, we made the following statements
in denying a requeut for an adjustment i:; the price of a sales
contraot which arose out of a misdescription of surplus sales items
by employees of a holding activity:

Surplus sales offices receive property for disposition ,
from many holding activities which, in turn, have
acquired the itemis from a still Creator number of using
activitico which are the installations declaring the goods
surplus. Salcs personnel gencratly roly upon the records

BEST DOCUMENT AVAILALE f
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certifited to thew by the holding activiv:ies in pnparing
the property descriptions which are inserted in dispo6sal
tnvilatiorap and are under no duty to take any insptection
of the'iteims themselves in preparing for the sale, Relief
can only be granted whese the maisdscriptlon is the result
of .oime act on the part of sales personnel thomselves, The
rule of "let the buyer bev'are" prevails with respect to
miodeavriptions resulting froin the fault of employees of
the hoA.ding activittes,

* * * * *

Since the erroneous description involved in this case
originated it the holding activity level and was in no
way compounded by the Government sales ptrsannel, we
must deny your request for an adjustment in the contract
price,

Since the phrase tn question was inserted in SF 114C to assure
that the Government wiould he insulated from liability'briaing out'
of a nisdescriptton of property by holding activity employees, we 
rMust conclude that, in the absence of bad faith(or such Cross negli-
hence as to necessarily Imply bad faith) on the part of holding
cclklvity cmployeen in describing sales items, rescission of a

surplus gales contract contfininfg the abovee ,lirase tannot bh granted
where t,:d sales office had no 1noiwledge of suoih nisdascripticn ond
used the best information available in deEcrilbin the property in
the sales document. See LErsItU It Cohen v. United Stntes, 269
U. S, 90 (1925); Allovs and Choniean Cornoration v. United States,
163 Ct. Clvi: 229 (1963), In this regard, we are advising GSA that,
to the extbnt prior decisions of this Office aviy be inconsistent
with the io*cgoing, they should no longer be f£.lowed, Cf. B-176387,
January 3, 1973; D1-173680, December 10, 1971; 50 Camp. Gen. 28 (1970);
B-16i7926, January 15, 1970.

*~ 9

Based on our review of the record in the Instant case, ie ".rt
conclude that the description of the property by the GSA sales of*
fiiCo waE reado on the basis of the best information available to
that Offict, as set out in the turn-in document from the Cali.fornta
State Agency for Surplus Property. Further, there is no indication
that GSA had any knowledge of the misdescription, or that the Statc
Agency acted in bad faith in describing tihe wrrenches, ,

In the circumstances, and since the error would have been /,
readily appa.rcrst to you if you had inspected the wrenches prior to!'
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bidding as you wiere cautioned to do by the Gales letter, we
wust deny your request for Lrescission of the sales contract,

Sincerely yours,

PAUL G. DEaBLING

For7 tle Comptroller General
of the United States

, .. * . . U
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